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QUESTION PRESENTED 

In the appellee’s view the sole question presented is: 
Was it an abuse of discretion for the trial judge to deny 
* appellant’s motion for new trial where the motion was 
based on the affidavit of a person who was present in court 
during the trial of the case, whose presence was known to 
the defense, and who was not called as a defense witness 
and where the affiant was not a witness to the criminal acts 
charged in the indictment? 
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COUNTERSTATEMENT OF FACTS 
% 

Appellant Rufus A. Benton was charged in a single count 
indictment with having taken indecent liberties with the 
person of a child under the age of sixteen years. D. C. Code 
(1940) § 22-3501 (a). Appellant entered a plea of not guilty 
to the indictment and was, thereafter, tried by jury and 
convicted as charged. Motion for new trial was heard and 
denied, and appellant was sentenced to serve from two to 
six years in jail. This appeal followed. 

The testimony adduced at appellant’s trial may be briefly 
summarized as follows: 

Gertrude Dean, the twelve year old girl who was the 
Government’s complainant and principal witness, stated 
that on February 27, 1950, at about 5:30 or 6:00 p. m. she 
was on the street in front of 315 L Street, N. W., in Washing- 
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ton, D. C., when appellant, whom she knew, called to her 
from a window” at that address and told her to come up to 
his apartment (J. A. 7, 8). She went up immediately and 
found appellant alone (J. A. 8). Appellant then asked her 
to do a dance for him, which she did, after w’hich appellant 
asked her to dance with him (J. A. 8). Gertrude complied 
with appellant’s request and it w’as while she was dancing 
with appellant that appellant allegedly committed the acts 
which were charged in the indictment in this case (J. A. 8,9). 
Gertrude then left appellant’s apartment, went to her own 
home, 311 L Street, N. W., and reported the entire incident 
to her mother, Jeanette B. Parham (J. A. 9). On cross- 
examination Gertrude testified that she thought she had left 
appellant’s apartment sometime between 7:30 p. m. and 8:00 
p. m. (J. A. 10). Throughout her testimony, Gertrude 
made it clear that she was not certain as to the exact time 
when any of the events set forth above occurred. (J. A. 10). 

Appellant took the stand in his owm behalf and stated that 
on February 27, 1950, shortly after 6:30 p. m., Gertrude 
Dean had come tb his apartment looking for one of his chil¬ 
dren. (J. A. 18). She had come in and danced for him, but 
not at his request. (J. A. 19). Gertrude had been in his 
apartment for not more than five minutes and he had at no 
time placed his hands on her (J! A. 20). 

Walter E. Standard, a defense witness, stated that on 
the night in question appellant was at his (Standard’s) 
home from 6:45 p. m. to 7:20 p. m. (J. A. 15, 16). 

Alex Kapsol, a Metropolitan Police Officer, testified that 
on the night of February 27, 1950, he had arrived at the 
Fifth Precinct station house at approximately 7:30 p. m. 
and that Gertrude Dean had been there at the time of his 
arrival (J. A. 14). 

As appears from the foregoing summary of evidence, 
the Government’s case rested principally on the testimony 
of Gertrude Dean, the complaining witness. Gertrude’s 
mother, Jeanette Parham, was in court on the days of trial 
in response to a subpoena issued at the Government’s 
request, but she was not called as a witness by the Govern¬ 
ment. However, when the Government rested its case, the 
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defense was informed that Mrs. Parham was in court and 
her testimony was offered to the defense if the defense 
wished to call her as a witness (J. A. 12). Mrs. Parham was 
not called as a witness by the defense, despite the fact that 
at the conclusion of the Government’s case the court took 
a brief recess in order to allow defense counsel time to 
consult as to what action was necessary for the presentation 
of their case. (J. A. 13). 

Subsequent to appellant’s trial and conviction, appellant 
moved for a new trial. That motion came on for hearing 
on June 9, 1950. The principal argument urged in sup¬ 
port of the motion was that the testimony of Gertrude Dean 
was in conflict with an affidavit of Gertrude’s mother, Mrs. 
Parham, filed with the court after the trial of the case but 
prior to the hearing on the motion for new trial. (J. A. 24). 
The alleged conflict was two-fold: Gertrude had testified 
at the trial that she was on friendly terms with appellant’s 
children on February 27, 1950; Mrs. Parham stated in her 
affidavit that Gertrude was not speaking to appellant’s chil¬ 
dren at that time. Gertrude had said that she went up to 
appellant’s apartment in response to a call by appellant; 
Mrs. Parham stated that Gertrude had told her, immediately 
after the alleged offense that she had gone up to the apart¬ 
ment to find one of appellant’s children. After hearing 
argument by appellant’s counsel in support of the motion 
for new trial, the trial judge denied the motion. (J. A. 27). 

The only error assigned on this appeal challenges the 
propriety of the trial judge’s action in denying appellant’s 
motion for new trial. 

STATUTES 

D. C. Code (1940) § 22-3501 (a) provides: 

Any person who shall take, or attempt to take any 
immoral, improper or indecent liberties with any child 
of either sex, under the age of sixteen years with the 
intent of arousing, appealing to, or gratifying the lust 
or passions or sexual desires, either of such person or 
of such child, or of both such person and such child, 
or who shall commit, or attempt to commit, any lewd 
or lascivious act upon or with the body, or any part or 
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member thereof, of such child, with the intent of arous¬ 
ing, appealing to, or gratifying the lust or passions or 
sexual desires, either of such person or of such child, 
or both such person and such child shall be imprisoned 
in a penitentiary, not more than ten years. 

Federal Rules of Criminal Procedure, Rule 33, pro¬ 
vides : 

The court may grant a new trial to a defendant if 
required in the interest of justice. If trial was by the 
court without a jury the court may vacate the judg¬ 
ment if entered, take additional testimony and direct 
the entry of a new judgment. A motion for a new trial 
based on the ground of newly discovered evidence may 
be made only before or within two years after final 
judgment, but if an appeal is pending the court may 
grant the motion only on remand of the case. A motion 
for a new trial based on any other grounds shall be 
made within 5 days after verdict or finding of guilty or 
within such further time as the court may fix during 
the 5-dav period. 

SUMMARY OF ARGUMENT 

Mrs. Parham’s affidavit was not newly discovered evi¬ 
dence. Moreover, it was evidence of an impeaching nature 
only. Consequently, the trial judge was not guilty of an 
abuse of discretion in denying appellant’s motion for new 
trial based on that affidavit. 

ARGUMENT 

The Trial Judge Was Not Guilty of an Abuse of Discretion in 
Denying Appellant’s Motion for New Trial 

At the hearing on the motion for new trial the following 
occurred (J. A. 24, 25): 

Mr. Lane (Counsel for appellant): * • • In con¬ 
nection with this motion, we have filed an affidavit of 
the child’s mother, who relates a different version of 
that portion of the story. 

The Court: She (Mrs. Parham) was here in court, 
available to the court at the time. How can you say 
there has been newly discovered evidence? 
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Mr. Lane : I will say the witness was not produced. 
I am not going to argue that. We are technically be¬ 
fore Your Honor on a question of newly discovered 
evidence. However, this is the affidavit of a witness 
whose testimony was not used in this trial. I do think 
it is important from the standpoint of the defendant’s 
rights. I am not going to attempt to convince Your 
Honor that w r e technically come within this rule, but 
we appear, of course, on a motion for a new trail, which 
rests within Your Honor’s discretion. I am going to 
direct my argument to the discretion which Your Honor 
has. 

From the foregoing excerpt, it is clear that counsel for 
appellant conceded during the argument on the motion for 
new trial that the affidavit of Mrs. Parham, Gertrude Dean’s 
mother, was not newly discovered evidence. And, in view of 
the fact that, at the conclusion of the Government’s case, 
Mrs. Parham was offered to the defense as a defense wit¬ 
ness, it is difficult to see how a contrary position could have 
been maintained. 

Moreover, it has often been held that evidence of an im¬ 
peaching nature only is not sufficient to require the grant¬ 
ing of a motion for new trial. Evans v. United States, 122 
F. 2d 461 (C.C.A. 10, 1941), cert. den. 314 IT. S. 698; 
Johnson v. United States, 32 F. 2d 127 (C.C.A. 8, 1929). 
This rule has been applied even where the impeaching evi¬ 
dence consisted of extra-judicial statements made by Gov¬ 
ernment witnesses inconsistent with their own testimony 
from the witness stand. Long v. United States, 139 F. 2d 
652 (C.C.A. 10, 1943); Slappey v. United States, 110 F. 
2d 528 (C.C.A. 5,1940). And in Casey v. United States, 20 
F. 2d 752 (C.C.A. 9, 1927) it was held that there was no 
abuse of discretion in denying a motion for new trial where 
it plainly appeared that a Government witness had per¬ 
jured himself at the trial. A fortiori, it would seem, there 
is no abuse of discretion in denying a motion for new trial 
based on evidence of an impeaching nature where it appears 
that the impeaching evidence is the affidavit of a person, 
who was available at the time of trial, though not called, and 
whose testimony would be in conflict with that of the prin- 
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cipal Government witness in two minor and immaterial 
details only. 

Moreover, it should be noted that this motion was pecu¬ 
liarly directed to the discretion of the trial judge because 
it was primarily concerned with the credibility of the com¬ 
plaining witness, Gertrude Dean. The trial judge had 
had opportunity to hear the testimony of Gertrude and to 
observe her demeanor on the witness stand. He had also 
had opportunity to hear and see appellant. With all those 
advantages, the trial judge remarked at the conclusion of 
the hearing on the motion for new trial (J. A. 26): 

It is the function of the jury to weigh the evidence. 

If the case had been tried before me without a jury, 

I also would have found the defendant guilty. 

In such circumstances the trial judge’s action in denying 
appellant’s motion for new trial should not be overturned 
except on the clearest showing of an abuse of discretion. 
Appellant falls far short of such a showing on this appeal. 

CONCLUSION 

No prejudicial error was committed during the proceed¬ 
ings on this case in the District Court. The judgment of 
that court should be affirmed. 

Respectfully submitted, 

George Morris Fay, 

United States Attorney. 
William S. McKinley, 
Joseph M. Howard, 

Jerome Powell, 

Assistant United States 
Attorneys. 
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APPENDIX 

13 Gertrude Dean was called as a witness and, being 
first duly sworn, testified as follows: 

Direct examination. 

By Mr. McKinley: 

Q. What is your name ? 

A. My name is Gertrude Dean. 

Q. Gertrude Dean? 

A. Yes. 

Q. Where do you live, Gertrude? 

A. I live 311 L Street, Southeast, Apartment 22. 

Q. How old are you? 

A. I am twelve years old. 

Q. When was your birthday when you were twelve ? 

A. My birthday was February 6. 

Q. Do you know Rufus A. Benton? 

A. Yes, sir. 

Q. Do you see him here in court ? 

A. Yes, sir. 

14 Q. Will you point to him? 

A. (The witness indicated the defendant.) 

Mr. McKinley: May the record show that the witness 
identified the defendant, Benton ? 

By Mr. McKinley: 

Q. Directing your attention to February 27 of this year, 
I will ask you whether you saw the defendant, Benton, on 
that day. 

A. I saw him up in his window. 

Q. About what time of day was that? 

A. I would say around six, or something—five—five- 
thirty. 

Q. Five-thirty or six in the evening? 

A. Yes, sir. 

Q. Do you know the defendant’s address where he lives? 
A. Yes, sir. He lives—he doesn’t live there now, but he 
used to live 315 L Street. 

Q. Was he living there on Feruary 27 of this year? 

A. Yes, sir. 

Q. You say you saw him at his window? 

A. Yes, sir. 

Q. How close do you live to his house? 
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A. One apartment off. He lived at the end apartment; 
I lives in the middle apartment. 

Q. Tell the Court and jury in your own words just what 
happened, if anything, after you saw the defendant 

15 at the window in his apartment at that time. 

A. Well, he called me up to his house. I went up 
there, and he told me to dp a little dance for him. He had 
heard it was called, “Itch.” 

I took off my coat. I told him I couldn’t do it on nothing 
but a fast record, so he put on the fast one, and I done the 
dance for him. 

. Then, after I had finished, well, he asked me to dance on 
to a slow drag. I held my hand up. He wanted to try it 
another way. So he rubs his hip against me—he kept 
rubbing his hip against me. 

Q. How did he hold you at that time ? 

A. He held me by my waist. And then someone knocked 
on the door, and it was his son, and his son had two other 
boys with him, my brother Roy and another boy. 

So Ray told him—his son told him—to take the skates. 
He took the skates. He told Ray—Ray asked him could he 
stay out a little longer. 

He said, “Don’t stay out longer than a half hour.” 

So my brother popped in the door, but he didn’t say 
anything then. 

Q. Was your brother there? 

A. He was with Ray when they came—when Ray came to 
the door. 

Q. Was anything going on at the time the boy 

16 brought his skates in ? 

A. No, sir. 

Q. All right. Go ahead. 

A. So when Mr. Benton—Ray went away, well, Mr. Ben¬ 
ton came in, and then he shut the door and locked it, and 
then came in and pulled the shade down, and then he got— 
told me to show him the slow drag again. I got up, and we 
danced again. 

He started feeling up the side of my leg. Then he put his 
hand in my bloomers. Then he put his hands in my privates 
and feeling my breast and my privates. 

Then he told me—I told him I had to go home, and he 
said. “Do that little dance again,” for him. 

I told him, “No,” I had to go home to eat. 

So the record had stopped, and he wouldn’t catch it, and 
the record was still—it had stopped playing music, but it 
was still on the record-player—still was playing—and Mr. 
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Benton wouldn’t catch the record, but he was still playing in 
my private parts real hard, and he asked me, “Do that 
hurt?” 

I said, “No,” because I was scared; I wanted to go home. 

Then I said, “Mr. Benton, I want to go home.” 

Then I went and got my coat. 

Mr. Benton told me, “Just a minute,” and gave me six 
cents—a nickel and a penny—and he told me not to tell 
anybody I was up there dancing with him. 

17 He told me, “Don’t tell anybody,” I had danced 
with him. 

Then I went out the door. My brother asked me a ques¬ 
tion. 

Q. Do not tell what your brother said, if the defendant 
was not there. Where did you go from there? 

A. I went home. 

Q. What was your condition when you got home, if any¬ 
thing? 

A. I was crying. I was scared. 

Q. Did you report the matter to your mother? 

A. Yes, mama—yes, sir. 

Mr. McKinley: You may inquire. 

Cross-examination. 

By Mr. Lane: 

Q. Gertrude? 

A. Yes, sir. 

Q. Where did you start crying? 

A. I started crying when I went inside the house. I came 
back out the door. Then I went in the house. When I came 
back, I went back outside the door, and I think a little later, 
then, I came inside the house for my mother and told her 
about it. 

Then she called my sister in, and my sister asked a 
neighbor across the hall what should she do about it. So she 
called the police. 

18 Q. You went home from Mr. Benton’s apartment; 
is that correct? 

A. Yes, sir. 

Q. Then you went into your apartment; is that correct? 

A. Yes, sir. 

Q. You went outside again? 

A. Yes, sir. 
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Q. It was the second time that you went into your apart¬ 
ment, after you were in Mr. Benton’s apartment, that you 
started crying; is that it? 

A. Yes, sir. 

19 Q. Gertrude, do you know how long you were in Mr. 

20 Benton’s apartment that evening? 

A. No, sir, but I think when I left out it was about 
seven-thirtv or eight. 

Q. About seven-thirty or eight? 

A. Yes, sir. 

21 Q. You knew Mr. Benton’s children? 

A. I knew all of them. 

Q. You knew all of them? 

A. Yes, sir. 

Q. He has a girl who was in the same class with you at 
that time in school; is that right? 

A. Yes, sir. 

Q. You were friendly with her? 

A. Yes, sir. 

Q. You visited with her and played outside in the project 
with her? 

A. Yes, sir. 

Q. That was the situation at this time, was it not? In 
other words, you felt free at all times to visit their apart¬ 
ment? 

A. Yes, sir. 

22 Q. Gertrude, are you able to tell time? 

A. Yes, sir. 

Q. You say you went to Mr. Benton’s apartment at five- 
thirty that evening. Are you positive of that? 

A. I am not positive, but I didn’t exactly know what 
time it was. 

Q. When you say that you were there until seven or eight 
o’clock, that is your best testimony? 

A. Yes, sir. 

Q. That is your best recollection of it, and your best 
testimony is that you went there about five-thirty; is that 
correct? 

A. Yes, sir. 

23 Q. Now, when you went into Mr. Benton’s apart¬ 
ment, isn’t it true that the first thing that happened 

when you went there was that you went over and sat down 
on the settee to fix your skates? 

A. I held my skates in my hand. Then he told me to do a 
little dance for him. I put my skates down and took off my 
coat. 
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Q. Did you fix your skates while you were there—adjust 
them for size—so that you could skate on them? 

A. Yes, sir. 

Q. Something of that sort? 

A. Yes, sir. 

Q. That was the first thing that happened; is that right? 
A. Yes, sir. 

Q. When you left Mr. Benton’s apartment, you had your 
skates with you; is that correct ? 

A. Yes, sir. 

Q. Who was standing in the hall at that time? 

A. At that time my brother and another boy and his son 
was standing in the hall. 

Q. Then you went down the steps? 

A. Yes. 

Q. And out into the street? 

A. Yes. 

24 Q. Out on the sidewalk? 

A. Yes. 

Q. You were not crying at that time, were you? 

A. No, sir. 

Q. You walked over into your own apartment? 

A. Yes, sir. 

Q. You put your skates away? 

A. Yes, sir. 

Q. Then you went outside the apartment again; is that 
correct? 

A. Yes, sir. 

Q. You went out on the sidewalk? 

A. No, sir. 

Q. How far out did you go? 

A. I just went outside my door. I was just standing out 
there for a little while. 

Q. When you went upstairs—What is your brother’s 
name? 

A. Roy. 

Q. And the other boy there—Do you recall what they 
were doing there in the hall at that time? 

A. No, sir. They were just standing there. 

Q. Like they were talking, or something of that sort? 

A. Yes, sir. 

Q. Did you say anything to them, or did they say 

25 anything to you? 

A. My brother said something to me, but I didn’t 
pay any attention. I just went on down the stairs. 

Q. Then you went over into your own apartment? 
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A. Yes, sir. 

Q. In connection with this, yon talked about the case to 
Mr. McKinley? 

A. Yes, sir. 

Q. You talked with the police about the case? 


A. You told them what you have told the Court and jury 
here? 

A. Yes, sir. 

Q. You told them about the six cents, did you not? 

A. Yes, sir. 

Q. When you came back into your own apartment the 
second time, who was home? 

A. My sister and my mother. 

Q. Who is your sister? 

A. My sister is Annette. 

Q. Annette what? 

A. Greenleaf. 

Q. Greenleaf is her married name; is that right? 

A. Yes, sir. 

Q. Your mother was there? 

A. Yes, sir. 

26 Q. Was anyone else there? 

A. No, sir. 

Q. When you came into Mr. Benton’s apartment, Ger¬ 
trude, wasn’t Mr. Benton sitting down at the radio? 

A. He was sitting by the window, and the radio—I mean 
the radio was almost by the window, but he was—yes, he was 
sitting by the radio and the window, too. 

Q. And he had the evening newspaper there? 

A. Yes. 

Q. And he was reading it? 

A. Yes. 

Mr. Lane: That is all. 

(The witness left the stand.) 

Mr. McKinley: The Government will call Mrs. McGraw. 

27 Mr. McKinley: If the Court please, the Govern¬ 
ment rests and tenders to the defendant, if they wish 

to call her, Jeanette B. Parham, mother of the complain¬ 
ant, who was not present at the time of the alleged viola¬ 
tion; and Officer Alex Kapsol, a police officer who investi¬ 
gated the case. 

28 Mr. Lane: May it please the Court, we move for 
a directed verdict in this case. We feel that the testi- 


13 


mony of this witness should not be sufficient, in the discre¬ 
tion of this Court, to satisfy the requirement of a prima 
facie case. 

We have here a child twelve years of age, who has testi¬ 
fied concerning this matter. From her own testimony, I 
think the Court could not rely upon her testimony, first, 
because of her age, and secondly, because of the contradic¬ 
tion. 

The Court : As far as age is concerned, I find that chil¬ 
dren of this age are the most reliable that come before me, 
as a rule. 

Mr. Lane: In some instances. 

The Court: But I cannot see anything for me to do. 
These are questions for the jury to pass upon, not for me. 

Mr. Lane: Of course, we have no corroboration of any 
kind. 

The Court : I do not know that the law requires corrob¬ 
oration. 

Mr. Lane : However technical. 

The Court: As a rule, a crime of this type would not 
take place in the presence of another. 

29 I overrule the motion. 

Mr. Lane: If the Court would indulge us, we are 
rather a bit taken by surprise by the fact that the Govern¬ 
ment has rested with just the testimony of the complaining 
witness. 

Secondly, there are matters we wish to bring out that we 
had expected to bring out on cross-examination of the 
police officer. So would the Court give us a short recess? 

The Court : I will give you whatever time you wish for 
consultation, of course. 

Mr. Lane: About ten minutes, if the Court please, will 
be sufficient. 

The Court : Very well. 


Alex Kapsol was called as a witness and, being first 
duly sworn, testified as follows: 

Direct examination. 

By Mr. Lane : 

Q. Would you state your full name, please? 

A. Alex K. Kapsol. 
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30 Q. You are a member of the Metropolitan Police 
Department? 

A. I am, sir. 

Q. How long have you been a member, sir? 

A. It will be—I will complete nine years this July. 

Q. On February 27,1950, what was your assignment, sir? 
A. I was assigned to the Sex Squad, Metropolitan Police. 
Q. On that evening did you have occasion to go to the 
Fifth Precinct? 

A. I did, sir. 

Q. What time did you arrive at the Precinct? 

A. I arrived there about seven-thirty P. M. 

Q. Who was present at that particular time ? 

A. The complaining witness, Gertrude Dean. 

Mr. Lane : That is all. 

Cross-examination. 

By Mr. McKinley : 

Q. Did you see the defendant at the precinct? 

A. No, sir. 

Q. Were you present at any time when the defendant was 
confronted by the complainant? 

A. I was, sir. 

Q. Where and when was that? 

A. That was at the Women’s Bureau, in the pres- 

31 ence of Policewoman McGraw and the complaining 
witness. 

Q. At what time, approximately? 

A. Approximately nine o’clocjk. 

Q. Do not tell what she said, but at the time you saw 
the complainant at No. — What Precinct? 

A. No. 5. 

Q. (Continuing) at No. 5 Precinct, did she make a state¬ 
ment to you at that time? 

A. She did, sir. 

Mr. McKinley: No further questions. 

Mr. Lane : That is all. 

(The witness left the stand.) 

Mr. Lane: We have one witness, whose testimony should 
be short, if the Court please. 

The Court: Very well. 

Mr. Lane: Call Mrs. Benton, please. 

*•••••• 
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35 Walter E. Standard was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination. 

By Mr. Lane : 

Q. Would you state your full name, please? 

A. Walter Edward Standard. 

Q. I want you to speak up so that His Honor and every¬ 
one on the jury can hear you. 

What is your occupation? 

A. Assistant foreman, labor crew, National Capi- 

36 tal Housing. 

Q. Do you know the defendant in this case ? 

A. Yes, I do. 

Q. Did you know him on or about the twenty-seventh of 
February, 1950? 

A. That is right. 

Q. How long have you known him ? 

A. About a couple of years. 

Q. Now, I am going to direct your attention to February 
27, 1950. Do you recall that date, sir. 

A. Yes, sir. 

Q. With reference to that day, I specifically direct your 
attention to the evening hours and ask you if you had occa¬ 
sion to see him. 

A. Yes, sir. 

Q. You did have occasion to see him? 

A. Yes, sir. 

Q. At what time did you see him, and where did you 
see him? 

A. Well, I think that night he came to my house around 
quarter of seven and asked me to come on and play- 

By The Court : 

Q. The question is, What time did you see him? 

A. Sir? 

Q. What time was it? 

37 By Mr. Lane: 

Q. Just tell us what time it was that you saw him. 

A. It was quarter of seven. 

Q. Where was that? 

A. At my house. 

Q. Where did you live at that time? 
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A. Right across the street—314 L Street. 

Q. From where he lived at that time? 

A. That is right. 

Q. How long did he remain there, sir? 

A. Oh, it was around half an hour—around quarter— 
twenty minutes after seven. 

Mr. Lane: That is all I have. 

Cross-examination. 

By Mr. McKinley: 

Q. Did you make a note at that time of the time that he 
came and the time he left? 

A. Well, at that time he came- 

By the Court: 

Q. The question is, Did you make a note of the time? 

A. Well, I did notice the clock, yes, sir. 

By Mr. McKinley: 

Q. Did you write it down? 

A. No, I didn’t. 

Q. How did you happen to note the time? 

38 A. Well, because he asked me to play cards with 
him. I told him it was too early. 

Q. What did you do? Look at a clock? 

A. Yes, I did. 

Q. What clock? 

A. I have two of them, one on the mantelpiece, and one 
in the kitchen. 

Q. You looked up at the clock at the time and told him 
it was too early to play cards? 

A. That is right. 

Q. Did you tell him it was a quarter of seven? 

A. Yes, sir. I told him it was too early—quarter of 
seven—that there wouldn’t be no need of coming over before 
eight o’clock. We would have more time after I eat. 

Q. He stayed there for about a half hour? 

A. Yes, sir. 

Mr. McKinley: No further questions. 

The Court: Is that all? 

Mr. Lane: Yes, sir. 

(The witness left the stand.) 
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Thereupon Ruftjs A. Benton was called as a witness and, 
being first duly sworn, testified as follows: 

Direct examination. 

39 By Mr. Lane: 

Q. I want you to keep your voice up, so that everyone on 
the jury can hear exactly what you have to say. 

What is your full name ? 

A. Rufus A. Benton. 

Q. You are the defendant in this case? 

A. I am. 

Q. Where do you live at the present time? 

A. 523 Just Street, Northeast. 

Q. Are you married? 

A. I am. 

Q. Where are you employed? 

A. S. D. Moses. 

Q. Speak up, now. 

A. S. D. Moses, contractor. 

Q. On or about the twenty-seventh of February of this 
year, where were you living? 

A. 315 L Street, Southeast. 

Q. That was a National Capital Housing project- 

A. It was. 

Q. (Continuing) in which you were living? 

A. Yes, sir. 

Q. With reference to your wife, was your wife at home 
on the twenty-seventh of February? 

A. No, sir; she was—went to North Carolina. Her 

40 mother was dying with cancer. 

Mr. McKinley: I think what her mother was doing, if the 
Court please, is immaterial. 

The Court: Proceed. 

Mr. Lane: There is no question about that, Mr. McKinley. 
By Mr. Lane: 

Q. You were at home on that day? 

A. I was. 

Q. Taking care of your children? 

A. I was. 

Q. What did you do generally on that day? 

A v Well, it was too cold for me to work that day. I 
worked to about ten or eleven o’clock, so we knocked off. 
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I came home and fixed dinner for the kids. That was about 
four-thirtv—somewhere around that—I started. Dinner 

V 

was a little after six-thirty. 

Q. Just one minute. You worked part of the day? 

A. I did. 

Q. And then came home and took care of the house? 

A. Yes. 

Q. And fixed dinner for the children? 

A. Yes, sir. 

Q. Mr. Benton, do you know Gertrude Dean? 

A. I do. 

Q. The girl who testified here? 

41 A. Yes, sir. 

Q. She also lives with her mother in the project? 

A. She does. 

Q. In which you resided at that time ? 

A. Yes, sir. 

Q. Mr. Benton, I will ask you whether on that evening you 
saw Gertrude Dean, and if so, at what time. 

A. I saw Gertrude Dean about a little past six-thirty. 

Q. Where was that, sir? 4 
A. In my apartment. 

Q. Will you tell His Honor and the ladies and gentlemen 
of the jury exactly what happened from the time that she 
came to your apartment until the time that she left your 
apartment? 

A. I will. Around about a little after six-thirty, someone 
knocked on my door. I was sitting by the radio, listening to 
the radio, so—reading a newspaper—so she knocked on the 
door. 

I said, “Come in.” 

So she banged on the door again. 

I said, “Come in.” 

So she walked in. 

So she said, “Mr. Benton, is Barbara Jean in?” 

I says, “No. I believe she is downstairs somewhere or 
other.” 

42 She said, “Did she tell you about the dance she 
learned to do?” 

So I said, “She was telling me something about the dance 
she was learning to do, but I never seen it.” 

Q. Talk slow. Continue with what you have to say, but 
say it so that everyone can hear you. 

A. So I went over to the window, and there is a curtain 
that goes across the shade, so I lifted the curtain over the 
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shade to look out the window. It was getting rather dark. 
I didn’t see her. 

I said, ‘ ‘ She must be down to the next apartment. ’’ 

So she had her skates in her hand. So she was sitting 
there, and the radio was on. 

So she said, “Well, I can’t do it; the radio is too low.” 

So I turned the radio up a little bit. 

So she started doing this silly dance. I laughed about it. 

By that time she sat down. By that time my boy came 
upstairs and knocked on the door. I went to the door and 
opened the door. 

So he came in and said, “Daddy, would you put my 
skates up?” 

So I put his skates up. 

So I said—He said,“Dad, can I go out and play a little 
w’hile?” 

43 I says, “No, you can’t go outside, because your 
mother don’t want you outside.” 

He said, “lam going to play right here in the hall.” 

So I said, “Well, as long as you don’t go out, it is all 
right.” 

So it looks like to me I had to go across the street and 
play cards with Mr. Standard. 

So I said, “Go downstairs and ask Barbara Jean”—which 
is my daughter—“see if she is in the apartment, and tell her 
to bring the key upstairs,” because I was going to go across 
the street to play cards with Mr. Standard, so I wanted her 
to be in the apartment. 

So I went and put his skates up and got my coat. By that 
time somebody yelled in the hall. I went back to the door. 
The door wasn’t closed; it was open just about that far. 

So my boy was climbing up on the ladder that goes up to 
the roof. So he was up there. 

I said, “Boy, get out of there before you break your neck.” 

So he got down. 

I said, “I told you to get the key.” 

So by that time I walked back to the closet to get my coat. 
So by that time Gertrude walked out of my apartment with 
the skates in her hand. So her brother—Junior—and all of 
them was standing, playing in the hallway. 

44 So then after I went across the street to Mr. 
Standard’s house. 

—. Before you get to that, have you told everything, now, 
that took place in your apartment? 

A. Yes, sir, everything that took place there in my apart¬ 
ment. 
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Q. Did you place your hands on Gertrude Dean? 

A. I never—the closest I got to Gertrude was she was 
sitting on the studio couch, my door open. The studio couch 
was setting by the door. That is as close as I ever got to 
her. 

Q. How long w*as Gertrude Dean in your apartment that 
evening, as best you can recall? 

A. She was in there about—between four and five 
minutes; something like that, to the best of my knowledge. 
She was there about that time. 

Q. Now, after Gertrude left the apartment, you went 
across the street? 

A. I did. 

Q. You saw the gentleman who testified here? 

A. I did. 

Q. You remained in his apartment for a while? 

A. I remained there till approximately—about twenty or 
twenty-five minutes after seven. 

A. Sometime on that evening, you heard that there 
45 was a complaint that had been made concerning vou ? 
A. I did. 

Q. What did you do then, sir? 

A. I got back to the house. I told them I would be over 
there around eight o’clock—five minutes of eight. So I 
went back. 

TThen I got to the door, all the kids came running to me 
and said, “Say, Mr. Benton. Gertrude Dean told a story 
on you.” 

I said, “What’s that?” 

Q. Do not go into what they said. I want to know what 
you did after certain information was given to you. 

A. After information was given me, I went upstairs and 
asked her brother about it. 

Q. You talked to him? 

A. Talked to him. 

Q. What was the next thing you did after that? 

A. I went down to her mother. 

Q. Then what happened? 

A. I talked to her mother about it. 

Q. Then, after you talked to her mother—I do not want 
you to testify as to what her mother told you; that is hearsay 
—what did you do yourself? 

A. After I talked to her mother, I came back and called 
No. 5 Precinct, first. 

Q. Did you tell them where you were? 

A. I told them where I was. 


46 
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They said, “We will be out there.” Was I going any¬ 
where ? 

I said, “No; I will be home.” 

Q. Did you on that evening yourself have occasion to go 
to the precinct in connection with this, voluntarily? 

A. I did. 

Mr. Lane: That is all. 

Cross-examination. 

By Mr. McKinley: 

Q. Do you deny that you looked out of your window, called 
to Gertrude Dean, and told her to come up to your apart¬ 
ment? 

A. I did not. 

Q. How long vras she in vour apartment between the time 
she first came there and the time that your son came up and 
knocked on the door? 

A. She was in there, but no quicker than she did this 
dance, she sat down and picked up- 

Q. How long did it take her to do this dance? 

A. A couple of minutes. I laughed. I sat on the studio 
couch. 

Q. Did she also adjust he skates during that period of 
time? 

A. She did. 

47 Q. About how long would you say it took her to 
adjust her skates and dance this dance? 

A. She did the dance first. 

Q. What? 

A. She did this dance first. 

Q. She did the dance first and then adjusted the skates. 
The question is, “How long did it take her to do that?” 

A. I don’t know. Altogether she was in my apart¬ 
ment— 

Q. No. I am asking you how long it took her to do that. 

A. To adjust her skates? 

Q. Yes, and to dance. 

A. Oh, about a couple of minutes, I would say. 

Q. Did she sit down while she adjusted her skates? 

A. She did. 

Q. Then, after your son left the door, how long -was she 
in your apartment then until she left? 

A. I turned around and walked to the closet. When I 
walked to the closet and came back, they was playing in 
the hall. After I went back, she got up and walked out. 
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Q. Did she leave the room before you did? 

A. She did. 

Q. Did you ever have any fusses or any quarrels with 
her? 

A. No, not no more than running about the house 

48 at times and coming up to my apartment to play. 

Q. Did you attack her on this day? 

A. No, I did not. 

Q. Did you have any fuss or quarrel with her on this day? 
A. I never saw her until she came up to my apartment. 

Q. That is what I am speaking about. On this day, from 
the time you saw her up to the time she left, did you have 
any quarrel or fuss with her on that day? 

A. No, sir. 

Q. When she left your apartment, did she say anything . 
to indicate that she was visiting? 

A. She walked out like she had always been going out. 
Q. Do you have some records up at your apartment? 

A. I got some. 

Q. Do you have a phonograph? 

A. Combination. 

Q. WHben you were interviewed by the police officers, 
did you deny that Gertrude Dean had danced up at your 
place ? 

A. I told her she done some kind of silly dance up there. 

I don’t know whether it was a dance or what you call it. 

Q. Do you deny that you danced with her in your apart¬ 
ment? 

A. I do deny. 

49 Q. You deny that? 

A. I do deny it. 

Q. Do you deny that you put your hands on her person? 
A. I do deny it. 

Mr. McKinley: No further questions. 

Redirect examination. 

By Mr. Lane: 

Q. Rufus, with reference to the record-player that you 
had, could that have been played on? 

A. No, sir. 

Q. WLy? 

A. It didn’t have a needle to it. 

Mr. Lane: That is all. That is the defendant’s case. 

The Court: Is there any rebuttal? 

Mr. McKinley: No rebuttal. 
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(At the bench:) 

Mr. Lane: For the purpose of the record, if the Court 
please, I wish to renew the motion that I made at the close 
of the Government’s case. 

The Court: I overrule the motion. It is a question for 
the jury. 

• • • • • • * 

62 Charge to the Jury 

The Court (Bailey, J.): Members of the jury: The de¬ 
fendant, Rufus A. Benton, has been charged by the United 
States with the offense of taking immoral, improper, and 
indecent liberties with Gertrude Dean, a female child under 
the age of sixteen years, with the intent of arousing, ap¬ 
pealing to, and gratifying the lust, passions, and sexual 
desires of the defendant. 

In this case you have the testimony of the complaining 
witness, and this is not corroborated, but you should con¬ 
sider whether or not an offense of this nature would be 
likely to take place in the presence of third parties and 
whether or not, as to the actual offense, it would be likely 
that there would be corroborating testimony of an eye 
witness. The defendant this, and the question for you to 
determine is whether or not the Government has established 
the commission of this offense beyond a reasonable doubt, 
such a doubt as would cause one of you to pause and hesitate 
before taking some important step in life which you were 
not compelled to take. 

The defendant is presumed to be innocent, and this pre¬ 
sumption remains with him until you have finally returned 
a verdict. 

As I have said, the burden is upon the Government to 
prove the defendant’s guilt beyond a reasonable doubt. 
This is a serious offense with which the defendant is 

63 charged. It is incumbent upon you to give full con¬ 
sideration and thought to the testimony in this case 

and to whether or not his guilt has been proved beyond a 
reasonable doubt. 

You are the exclusive judges of the facts, the exclusive 
judges of the testimony of the witnesses, and the exclusive 
judges of the weight which you should give to the testimony 
of the witnesses. In determining that weight, you should 
consider the interest of a witness in the result of this case 
from whatever cause arising or whatever appears in the 
testimony that might tend to color or bias the testimony 
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of that witness. You should consider the manner of testify¬ 
ing, whether a witness is frank or evasive; and if any 
witness has wilfully testified falsely as to any material 
fact as to which that witness could not reasonably be mis¬ 
taken, you may disregard the testimony of that witness 
in whole or in part. 

This case is peculiarly a question of fact for you to deter¬ 
mine. The question is, taking into consideration the fact 
that the defendant is presumed to be innocent, whether 
or not the Government has proved his guilt beyond a rea¬ 
sonable doubt. 

If after considering all the evidence your minds reach 
that condition in which you have an abiding conviction of 
his guilt, your verdict should be guilt-. On the other hand, 
if you have any reasonable doubt of his guilt, your verdict 
should be not guilty. 

64 Do counsel have any exceptions or objections ? 

Mr. Lane: No, if the Court please. 

The Court: I will ask you to withdraw and consider of 
your verdict. This indictment is merely the charge which 
the Government makes. 


(At 10:50 a. m. the jury retired to consider of its ver¬ 
dict.) 


Verdict of the Jury 


(At 12:23 p. m. the jury returned to the courtroom, and 
announced its verdict, as follow's:) 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

The Foreman of the Jury: We have. 

The Deputy Clerk: What say you as to Rufus Benton ? 

The Foreman of the Jury: Guilty. 

The Deputy Clerk: Members of the jury, your foreman 
says your verdict in this case is a verdict of guilty. That 
is your verdict, so say you each and all? 


• •••••• 


68 Motion for New Trial 

69 In connection with this motion, we have filed an 
affidavit of the child’s mother, who relates a different 

version of that portion of the story. 

The Court: She was here in court, available to the 
court at the time. How can you say there has been newly 
discovered evidence? 
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Mr. Lane: I will say the witness was not produced. I 
am not going to argue that. We are technically be- 

70 fore Your Honor on a question of newly discovered 
evidence. However, this is the affidavit of a witness 

wdiose testimony was not used in this trial. I do think it 
is important from the standpoint of the defendant’s rights. 
I am not going to attempt to convince Your Honor that we 
technically come within this rule, but we appear, of course, 
on a motion for a new trial, which rests within Your Honor’s 
discretion. I am going to direct my argument to the discre¬ 
tion which Your Honor has. 

The mother tells a story in this affidavit that at the time 
of this alleged incident her little daughter was not on speak¬ 
ing terms with the children of this defendant. That is a 
statement, under oath, of the mother of the complaining 
witness. 

At the trial, I asked this little girl if there was any 
feeling between her and the defendant’s family. She denied 
it. Mr. McKinley in his argument to the jury, and very 
properly so, knowing the evidence which was before the 
Court, argued that there was no explanation of why there 
could have been any psychological basis, or otherwise, for 
such an accusation, because this little girl had no ill feel¬ 
ing toward the Benton family. But we know now, from this 
affidavit of the mother, that there was unquestionably some 
feeling. 

The Court: I do not know it, though. She makes that 
affidavit. 

Mr. Lane: She makes it. Anyway, it is there be- 

71 fore Your Honor. That is her statement. In con¬ 
nection with the case as a whole, and the weight of 

the evidence, I say this: that there is a grave question of 
the credibility of the only complaining witness. It is based 
on this, if the Court please: that three times she was asked 
the question of how long she was in the apartment of the 
defendant. She claims to have been there for a period of 
an hour and a half. Yet we know from her testimony, which 
we adduced at the trial, and the testimony of the police 
officer as to the time that he went to the station, that that 
was an incredible matter, because the police officer very 
promptly testified as to the time that he was a:iven certain 
information. He proceeded to the police station, and there 
was the complaining -witness with her mother at that time. 

I say that that alone—the fact of the failure to be able 
to realize the lapse of time—raises a question as to whether 
this child is a credible witness, because too often we take 
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for granted^if the Court please, that children, merely be¬ 
cause of their age, tell the truth. There are many things 
which go to the credibility of an individual only. Age has 
really too little to do with the credibility of anyone’s testi¬ 
mony. There are things within the human mind, within 
the personality, which go to affect children as well as any¬ 
one else. 

So from the mere fact that this was a child testify- 

72 tifving, her testimony should be analyzed with as 
much care as that of any adult. 

73 I think a new trial should be granted, if the Court 
please. This is an unusual case. We have here— 

and it was all this jury had—only the testimony of this 
twelve-year-old girl on which to base this case. The de¬ 
fendant took the stand and denied that anything happened 
to the girl in his apartment. His testimony was entitled 
to at least as much weight as this twelve-vear-old girl’s, 
and we have a serious question of her own ability to testify 
clearlv. 

The Court: It is the function of the jury to weigh the 
evidence. If the case had been tried before me without a 
jury, I also would have found the defendant guilty. 

Mr. Lane: I shall rest on Your Honor’s discretion. 

The Court: Of course, I am not criticizing counsel for 
arguing. It is perfectly proper and legitimate. But I am 
saying that the facts of the case were such that I agree 
fully with the jury. 

Mr. Lane: I think that you would have done so because 
of the level which you ascribe to the testimony of the child. 
I think that Your Honor might place just a bit too much 
reliance on the testimony of children, especially children of 
that age. 

The Court : I cannot conceive why that child should have 
concocted such a tale as she told. 

74 Mr. Lane: The only thing I can tell Your Honor 
is that we know there are many occasions when chil¬ 
dren of that age concoct stories. 

The Court : And a great many cases in which men of the 
age of the defendant have denied guilt. 

Mr. Lane: That is true, if the Court please. Thus, of 
course, if we had the testimony that you have in an ordinary 
case, where a mother takes the stand, and where right down 
the line it has been denied, and the statements of the mother 
are shown, I would say I would agree with Your Honor. 
But we do not have that, and we did not have it, and it is 
proper evidence, and it is evidence that that jury never had. 
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If there is another trial, and that lady takes the stand, 
there might be a different story, and I think there would 
be a different story, because it is inherent that this little 
girl has told one story to her mother and another story 
when she was on that witness stand, both as to the time she 
was there and as to the circumstances under which she 
went there. 

The Court: I see no reason for setting this aside. 

Mr. Lane: As I said when I began, if the Court please, 
I am at this point addressing this motion to your sound dis¬ 
cretion. I respectfully urge you to grant us a new trial. 

The Court : I overrule the motion. 

76 The Grand Jury charges: 

On or about February 27, 1950, within the District of 
Columbia, Rufus A. Benton did take immoral, improper and 
indecent liberties "with Gertrude Dean, a female child under 
the age of sixteen years, that is, about twelve years of age, 
with the intent of arousing, appealing to and gratifying 
the lust, passions and sexual desires of the said Rufus A. 
Benton. 

77 Plea of Defendant 

On this 12th day of May, 1950, the defendant Rufus A. 
Benton, appearing in proper person and by his attorney 
Dennis Lane, being arraigned in open Court upon the in¬ 
dictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

The defendant is permitted to remain in the custody of 
counsel pending the taking of bond. 

80 Filed May 29,1950. Harry M. Hull, Clerk 

Motion for New Trial 

Comes now the defendant, Rufus A. Benton, by his attor¬ 
neys George J. Boden and Dennis K. Lane and moves the 
court to grant him a new trial in the above styled cause for 
the following reasons: to wit: 

First. Because the verdict of the jury is contrary to the 
law and the evidence. 

Second. Because the verdict of the jury is contrary to the 
weight of the evidence. 
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Third. Because of the newly discovered evidence as shown 
in the affidavit of Jeannette R. Parham, mother of the com¬ 
plaining witness which is attached hereto. 


• •••••• 

82 Filed May 29, 1950. Harry M. Hull, Clerk 

Affidavit 


City of Washington, 

District of Columbia, ss: 

Mrs. Jeannette R. Parham, being first duly sworn accord¬ 
ing to oath, deposes and says: 

I am the mother of Gertrude Dean, the complaining wit¬ 
ness against Rufus A. Benton. Gertrude Dean was living 
with me at 311 “L” Street, Southeast, Apartment 22, on 
February 27, 1950. 

On that date, Gertrude came home at about a quarter of 
seven on that evening. She first came in through the living 
room and there was nothing unusual about her appearance 
until she came out of the bathroom, when she came into the 
kitchen. She was crying bitterly at that time. I talked to 
her at that time, and she told me of an alleged incident in 
Mr. Benton’s apartment. I did not call the police, but my 
daughter, Mrs. Annette Greenleaf, called a neighbor from 
across the hall, and asked her opinion; and then Mrs. Green- 
leaf called the police. 

When I asked Gertrude why she went to Mr. Benton’s 
apartment, she said that she was looking for Barbara Jean, 
the daughter of Mr. Benton. At the time, Gertrude had been 
angry for a time with this little girl, Barbara Jean, and had 
not been on speaking terms with her. She said that Mr. 

Benton gave her six cents, but when he came to the 
83 house, he denied that. He told me that he did not have 
but seventy-five cents, and would raise his hands to 
the Almighty that that was all he had in his pockets. He 
told me this by word of mouth, on the evening in question, 
February 27,1950. On that date, he denied the whole thing, 
all through, and in my opinion, my conscience does not allow 
me to believe that anything happened to my girl on that 
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night. I heard what Mr. Benton said, and I heard what my 
daughter said. 

Mrs. Jeannette R. Parham. 


Subscribed and sworn to before me this 26th day of May, 
1950. 


Wilma A. Miller, 

Notary Public in and for the District of Columbia. 


My Commission Expires April 15,1953. 


84 On this 9th day of June, 1950, came the attorney of 
the United States; the defendant in proper person 

and by his attorney, Dennis K. Lane, Esquire; whereupon 
the defendant’s motion for new trial, coming on to be heard, 
after argument by counsel is overruled. 

85 It Is Adjudged that the defendant has been con¬ 
victed upon his plea of 2 not guilty and a verdict of 

guilty of the offense of Vio. Sec. 3501 a T. 22 D. C. Code. 


2 Insert (1) “guilty,” (2) “not guilty, and a verdict of 
guilty,” (3) “not guilty, and a finding of guilty,” or (4) 
“nolo contendere,” as the case may be. 
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